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Associate  Fiscal  Analyst 


RE:  Update  on  School  Bonding  Issues 


BACKGROUND 

In  1988,  the  first  district  court  in  the  "Loble"  decision  declared  Montana's 
method  of  funding  K-12  education-including  the  financing  of  capital  outlay- 
unconstitutional.  In  February  1989,  the  Montana  Supreme  Court  upheld  this 
decision  as  it  applied  to  the  foundation  program.  However,  it  is  unclear 
whether  the  Supreme  Court  decision  also  applied  to  capital  outlay  funding. 
Due  to  the  passage  of  House  Bill  28  in  the  June  1989  special  session  and  in 
anticipation  of  the  passage  of  further  legislation  in  1991,  the  Supreme  Court 
waived  jurisdiction  over  the  school  funding  case  in  fiscal  1990.  At  the  same 
time,  the  Court  declared  in  a  January  4,  1990  supplement  to  its  opinion  that 
the  1989  decision  did  not  affect  the  validity  of  any  bonds  issued  prior  to  July 
1,  1991.  This  enabled  schools  to  continue  selling  bonds  for  capital  outlay 
projects  backed  by  the  current  funding  mechanism  until  after  the  1991 
legislature.  G:;7-  DOCUMENTS  COLLECT:. 
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In   May   1991,   a;  representative;  of   Porsey   and   Whitney,   a   major   bond 

counsel   firm,   stated   that   the   firm   could   wot  give   an  unqualified   opinion  on 

school    bond    issues    sold    under    current    statutes    after    June    30,    1991    (the 

expiration    date    of    t£e    court's    supplementary    ruling)    without    a    declaratory 

judgement  by   the  Uqntana.  ; Supreme; !{ Court) dthsafc^l&ej^iids  ;.were  valid   undei 

current  statutes.- snSince  bond   counsel's   opinion, vtfeat^bpnd^representr  a  valid 

obligation  of   a, rscliopl; district    is    a   key   factor* mi  bond   sales,    lack   of   an 

unqualified  opimon.  effectively^;  eiiniinates  financing  for  most  sinajor  school  district 

projects.  .Sijzai   i      >n  nhcno     :•  u   -  szesibhs   lM+  golboin   v  .  - 

i9uu     be?   On:  June  -2IW991,   the,  state   filed   a  petition   asking  that?, the   Montana 

Supreme, j^urt  >njter  a  second  supplemental  order,  providing  that  .the  Februar> 

1989  opinion  shall  not  affect  the  ivalidity  of nschool  bon^bnriofc  ttolhe  date  ol 

a  subsequent  judicial  determination  that  the  existing  methods  of  financing  the 

.*  . ^{..■dcirt.  service   and  b^iWingfixesetver lands  fc  uncanstil^tiona^og^ni October  7, 

moj  ;the  Supreme  Court  -denied,  this  .peiitiQn*  siting:  zassfrxioo  it)Y£cp(     *    **< 

"a  further  postponement  of  our  determination  of  unconstitutionality  is }  not  tht  proper  means  to  correct 
the  funding  problem... .Such  requests  In  'connection  with  the' funding  system' should  be  directed  to  the 
legislative  and  executive  branches  of  government.* 

In  a  meeting  of  the  Revenue  Oversight  Committee  on  October  4th,  1991, 
Dorsey  &  Whitney  bond  counsel  said  that  under  certain  conditions  they  may 
render   a   qualified    opinion   regarding    the   validity   and   enforceability   of   local 

school  bonds.     The  conditions  under  which  such  an  opinion  could  be  rendered 

v.   ;G  oli'ii   tbzod  tohJpiL  !oorh-.  gollooq    ':.  br     ".r./x 

includes  action  by  the  Board  of  Investments  to  purchase  school  bond  debt. 


At  the  same  meeting,  ttie  executive  director  c£  theJBoard  of  Investments 
indicated  that  Board  staff  are  researching "  _  thScf -pc^Sbqits^^f  £b^Sl&ig^fioal  tax 


trust  funds  to  purchase  *chrool  bonds.     He  indicated  that  such  purchases  would 

be  subject  to  the  same^sredil  reviews  as  other  investments  and  that  the  interest 

tate    required    wetild  <nfcetf?  to=  1>e*    at    the    marked  rate    fo*    similarly    risky 

-;mvestmea«s.^' The  {Resulting  interest'  rate  would  bea  Substantially  above  the  current 

.  -     sate  on  tax-ekempt  'scnool  bonds  -  sine*  the  Board  ahM  no» J  need  for  tax-sheltered 

4nG»ae;q    The  QjxecudVe^^ector  ^oted >thes%   investments  would  probably  be 

short  term,  alfefwingi  school  districts  to  refinance  %e  =debt  with  long-term  tax- 

r       exempt   bonds  Janrr1 the  I  (gmtilk*  ?  1993- *le]^lature3i<Sevise&!»a   system   of  capital 

outlay  funding  which  addressed  the  constitutional  issue.  .^j»;    10 

o -■     snAtfits  October*  25^meeting,    the    Board   oP Investments   discussed   issues 

relating  to  ks  brole  in4? 'financing-  the;  purchase   of  School  -bonds.^"1  Board  staff 

J    outlined  the  general  risks  and  potential  returns  of  such  investments.     ^The  risks 

^^inchiide  tthel>  possibility  3that  the   legislature '« may  take   an  action^  $l&t  makes   it 

jdegallyiT^impossible  for  a:  school  district  -to^'fully^epay  its  debt  to"  the^  Board1; 

or  a  taxpayer  convinces  $*  oourt  10  eftjoin  (and/'lhereby  delaypthe  district  from 

collecting  pt^p^n^ts^^t^fto^^!a^  debt  service  to  the  Bdard  until  the 

legislature  has  resolved  the  issue. 

t^joroO  no   s^tmrr/nO  'djb*-*v(..    3un3v<j>:    ?■::   iO  ~r\:~^:      s 

Board  staff  said  that  various  funding  options  are  still  being  explored:   1) 

»i     :u    ibxiG.    rdfi:  x    zphav    ..At       ,-    b-'n*     ■    djc.     vwur!  ■  lo  . 

investment   of  coal   tax   trust   funds   in   "callable"   bonds   or   notes  from   school 

•    ['....,•>•.;  r      jih    -{IIlul  '    aril    gnifosgfn     •<*  i*iq<     w..x            -  %xsan 
districts,  possibly  in  amounts  small  enough  to  meet  construction  costs  as  they 

3u   *->';■..    i   noiiirqo   i£  &:jz  AoiA»     idbrn   gnoh'.*     to    " - nl"       •:      >d  is? 

arise;  and  2)  pooling  school  district  bonds  into  one  or  more  bond  issues  which 


V     bTSOgjjdri^jj^.jJg^-  '"^lacing1     a    'H&i&ftg     on     the     amount     of     funds 
that     may     be     spent      for     construction     of     a     district     building.  If 

the^Boardj    ^as,r, .committed^    an  .- amount    ,^     exceBS^rOf     the     ceiling,      it 
may<=iJbe"'  impossible     for     the*1'  district     to     repay    'the     Board. 


.     1  ■    " 

'    ■ .    ■ 
would   be   sold  under  the   Municipal  Finance  .Consolidation  Act.      The   second 


J 


■ 


opiion^m^  im>hssdsGo\  districts  to  ""receive:  folding  at   a  iower  tax  exempt' 


1 


interest  rate. 

■ 

No  schools  have  issued  bonds  since  July  1,   1991.     Some  school  districts 
have  passed  bond  elections  (Clancy,  Monforton,  Bonner).     Others  have  indicated 

that  they  anticipate  elections  will  be  held  in  the  near  future  (Plentywood,  Lone 

c -       l  ■  ■  - 
Rock,  Livingston,  Frenchtown,  Kalispell,  West  -  Glacier,  Havre,  Missoula).     The 

Superintendent  of  Public  Instruction's  office  is  preparing  a  priority  list  of  school 

districts  in  greatest  need  of  facility  financing  for  the  BoaM. 

The      Board      of     Investments      anticipates      Itakwg  i    a<#k>B-e;on      staff 

c  retommcntiat^ns :  at  its » December  '13  "Me^tmgr  ***:  <•  &§*»•  **a  bti 

JS3A:lt:lfc^borid.i6em  *  n  *n*  *?**  ~r: 

a*         ,.  ■ ..  -  -  ?.- .  ::    ~:    1*    S«2£* 

i    '    rt,-        i      iy<  -    s   ra-    :-:'*    :i    .    *c    er*  J  ';    Bti    bfuo* 

rv         mj     i       i*\    *  I:  '•■         wax*    xi3    ii  ;^^t;-ens    *i$b 

2'    ti.21      r?o    tart! tup*    fc'ltofilVgfti     9'       W>lt» 
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November  ^$91  'J     to8   ■no;^10''    -:    '       a  "*&»*  bttCr    '    "    •   '! "': 
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Oear  Mrs. 

I  would  like  to  give  you  the  benefit  of  our  most  recent  plans 
cdncerffittQ-the 'seWeol  bond  problem.  ■- >••*»».■*   to 


The  Board  directed  staff  tSrtR&ftfttr*  a  racomniendatf on^to/ibe/iPfejentted  to 
the  December  13  meeting.  "At  the  current  time  our  research  has  led  us 
to  the  conclusion  that  we  can  probably  put  together£a  short  term  bond 
Issue  which  could  be  rated  and  sold  to  the  Investor  community.  We 
would  use  the  proceeds  of  that  bond  issue  to  purchase  voter  approved 
debt  Instruments,  at  tax  exempt  rates,  from  the  various  qualifying 
school  districts. 

The  intent  would  be  to  sell  short  term  bonds  which  would  be  retired 
when  the  legislative  equalization  issue  is  resolved  and  districts  are 
able  to  reissue  their  own  long  term  bonds. 

We  still  have  some  work  to  do  on  this  and  will  have  a  final  report  by 
December  13,  1991. 


Sincerely, 


Tavid  M.  Lewis 
Executive  01  rector 
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